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In 2019, Vantage Point began hosting monthly 
conversations in BC on the topic of Reimagining 
Governance, following similar work undertaken 
by a collaboration of the Ontario Nonprofit 
Network and Ignite NPS. These conversations 
have been wonderfully led by Mark Friesen and 
Kyla Epstein.

Generally, our conversations centered on the 
concept of the possibility of shifting power from 
boards to other nonprofit stakeholders including 
both management and staff and members of the 
communities being served.

Early in our work, we wanted to go back to first 
principles and try to understand the minimum 
legal requirements boards members. It became 
evident that we didn’t have the legal expertise we 
would need to do this topic justice.

In order to move the conversation forward, 
Humanity Financial Management engaged 
Margaret Mason, one of Canada’s leading 
charities and non-profit lawyers at Norton Rose 
Fulbright. Our intention was to understand what 
a “Minimum Viable Board” would look like. 
Our question to Margaret was “what are the 
minimum responsibilities that board members 
need to hold on to in order to meet their legal 
obligations?”.

The intention was not to write a definitive treatise 
on the topic, but to provide a resource that would 
allow nonprofit boards and others to continue to 
explore possible ways to shift power.

Margaret prepared an initial draft of a discussion 
paper, which we distributed to people 
participating in the Reimagining Governance 
conversations for comments and feedback. We 
then hosted a conversation on the same topic 
with Margaret. Finally, based on the comments 
and feedback from the group, Margaret prepared 
this final version of the discussion paper. Even 
though the process of developing this paper is at 
its final stage, the work of reimaging governance 
continues in the Vantage Point monthly peer 
network sessions.

We’d like to sincerely express our gratitude to 
everyone who provided thoughtful comments 
and feedback as part of this process.

We hope that this discussion paper adds 
momentum to the “shifting power” 
conversations in BC social purpose organizations.

ACKNOWLEDGEMENT
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CONTEXT

The recent spotlight on 
matters of diversity, equity, 
and inclusion has focused 
attention on the charities 
and non-profit sector (the 
“Sector”) most particularly 
with respect to ongoing 
thorny issues regarding the 
distribution of power and 
decision-making in Sector 
organizations.
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What is common law?
Hundreds of years of the common law (judge-
made law) has established corporate governance 
norms and legal expectations. A good deal of 
the common law has been codified in statutes 
pursuant to which our Sector organizations are 
incorporated. In British Columbia, that statute is 
the Societies Act.

Incorporation
Certainly it is not required that a Sector 
organization incorporate – it is quite possible 
for individuals to come together for a common 
purpose and choose to govern themselves as 
they think fit. Lawyers generally call this form of 
organization an “unincorporated association”.  
However, an unincorporated association does not 
provide any liability protection for the individuals 
who are operating the organization. Each 
individual involved in leading the organization 
is exposed to personal liability for the actions 
undertaken by the group.

This lack of liability protection, and the inability 
to hold property or to contract in the name of 
the association makes using an unincorporated 
association less than satisfactory and almost 
impossible to scale. Generally speaking, this 
means that the default legal form for most 
charities and non-profit organizations will be an 
incorporated entity because it is the most practical 
of the available forms of organization for holding 
property, for banking and investing, for entering 

into contracts of all kinds, for employing individuals, 
and for protecting those operating the organization. 
The choice of a non-share corporation – in BC, a 
society (hereafter a “Society”) – is generally the 
most practical solution.

Directors are  
the Decision-Makers
The starting point of the common law is that the 
directors are vested with the right to make all 
decisions for a Society. From a legal perspective, 
this is so because the responsibility for making 
decisions is linked with the potential liability 
for such decisions. It makes legal sense that 
those responsible, and potentially liable, for the 
consequences make the decisions.

The directors of a Society can, however, choose 
to delegate their decision-making power. While 
there are legal constraints on that delegation, 
fundamentally this means there is a spectrum 
along which risk must be assessed. Those 
constraints, the risks and an exploration of how 
it may be possible to work within the constraints 
in such a way to distribute decision-making 
more broadly in a Society, is the subject of this 
Discussion Paper.

The classic legal formulation regarding the 
directors’ ability to delegate decision-making 
is that directors can delegate “mechanical” 
tasks, that is, those tasks dealing with the 
implementation of decisions made by the 
directors, but cannot delegate tasks on which it is 
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necessary that the directors exercise discernment, 
or discretion. Given the state of the common 
law, this Discussion Paper aims to explore and 
raise questions with respect to how far can that 
delegation go, that is, what is the bare minimum 
exercise of power that directors of a Society must 
maintain to meet their legal obligations, with the 
intention that decisions be distributed throughout 
the organization in such a manner that better 
achieves the social and community purposes of 
the Society and the community it serves. 

It is usually the case when providing legal advice to 
organizations that some problem of governance 
has already arisen such that it is unclear how 
decisions are being made, and by whom. Typically 
that advice will focus on the obligations of the 

board and its need to centralize its power and 
control the organization – that is the course of 
greatest protection for directors because the 
directors bear the risk of potential liability for ALL 
decisions, however made by the organization. 
It must be acknowledged that “distributed” 
or collaborative decision-making comes with 
some risk to the directors if there is a failure of 
communication, or a failure to meet the basic 
minimum standards. This Discussion Paper wishes 
to give consideration to how power and control 
can be reasonably and efficiently shared with 
other interested and appropriate parties in a way 
that is less about “command and control”, and 
more about the sharing of power and decision-
making authority in a way that is suited to the 
community served by the organization.
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exclusively grants to other registered charities 
meets only twice a year, that would likely be 
sufficient. As is evident in these examples, 
the degree of risk taken on by the directors is 
dependent on the complexity, and number, 
of the decisions that need to be made for the 
organization. 

Variety of Governance 
Structures and Limited Role 
of Members
There is an enormous diversity of governance 
structures in the Sector, all of which can 
be accommodated under the Act and the 
governance of which is capable of meeting 
the Standard of Care. There is no “one size fits 
all”! The spectrum ranges from “grassroots” 
organizations where the members nominate and 
elect all directors, to organizations where the 
members and directors are the same individuals 
who simply invite new people to join them as 
they think fit, to many variations in between. An 
example of a grassroots organization would be a 
community centre association; an example of an 
organization where the members and directors 
are the same individuals would be a hospital 
foundation. It is to be noted that from a legal 
perspective, members are not decision-makers 
in an incorporated society, that is, the members 
do not have a role in day-to-day operational 
decision-making. A society functions much like a 
representative democracy such as a municipality 

CORE LEGAL RESPONSIBILITIES

Standard of Care
The common law in Canada does not set clearly 
articulated legal responsibilities for directors 
in a “checklist” fashion. Each factual situation 
considered by a court will be reviewed through 
a lens of – what does legislation require, what 
does common sense require and what standard 
must a director meet to consider have discharged 
their duty in the particular situation (called the 
“Standard of Care”). The legislative encapsulation 
of the common law Standard of Care is set out in 
section 53(1) of the Societies Act. The Standard 
of Care is not, however, a list of things that a 
director must do, such as declare conflicts of 
interest and act in accordance with the law, it is a 
complex matrix of responsibilities that is applied 
to a given factual scenario to determine whether 
the burden has been met.

For example, while the Societies Act does not 
mandate a minimum number of board meetings 
to be held in a year, a board that did not hold 
a single board meeting in a year would most 
certainly not meet the Standard of Care. Whether 
in meeting the Standard of Care the requisite 
number of board meetings in a year is 1, or 2, or 7 
would depend on the matters requiring a decision 
of the board. If a board met only twice in a year 
where the organization’s executive director quit, 
an employee made a harassment allegation, 
and the organization was operating at a deficit, 
it would be unlikely that the directors would be 
considered to have discharged their Standard 
of Care in governing the organization. If a board 
or an organization which has no employees and 
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in that the elected officials are the decision-
makers and the decisions made by the members 
(the electorate) are limited to selecting the 
leaders of the organization. While the Societies 
Act reserves certain fundamental matters such 
as amendments to the purposes of  the society 
and its bylaws to the members, legally members 
do not, in any way, “direct” the directors in their 
decision-making, nor is there any requirement 
short of something specific in the bylaws, which 
is, and should be, rare, to consult the membership 
with respect to any decision to be made. The legal 
rationale for this is clear – the members are not 
fiduciaries and have no liability for any decisions, 
the directors are, and do. 

It is a given that the board is responsible for 
ensuring compliance with all legislation that 
applies to the organization – the Societies Act, 
the Income Tax Act, the Excise Tax Act, Workers’ 
Compensation Act, Employment Standards Act, 
the Personal Information Protection Act, the 
Waste Management Act, the list is endless. It is the 
subtleties of the common law and its application 
of the Standard of Care which requires a more 
nuanced understanding.

The diversity of organizations and their 
governance lets us frame the delegation of 
decision-making as occurring on a spectrum 
of risk – typically the larger and more complex 
an organization becomes both programmically 
and financially the more obviously delegation of 
decision-making must occur because of the sheer 
volume and importance of decisions to be made. 
It is however possible from the very incorporation 
of an organization to give consideration to 
a system of delegated decision-making. In 
either case the advantages of delegation, 
philosophically, organizationally, for creating 
relationships that generate better outcomes, 
or otherwise, must be weighed against the 
significance and potential consequences of the 
decisions to be made to the organization. While 
there is certainly a bias to conservatism in the 

Sector, in our view this bias results from a lack of 
understanding that an organization is able, within 
the parameters we discuss here, to decide to 
delegate certain decisions.

In considering the current state of the common 
law and legislation in Canada, we would 
summarize the core legal responsibilities of 
directors (hereafter the “Directors”, or the 
“Board”) that are fundamental to controlling risk 
and meeting the Standard of Care that cannot be 
avoided as follows:

1.	 Compliance with  
Organization’s Purposes 

An incorporated organization’s purposes are 
established in its constating documents by its 
incorporators and the Board is responsible for 
ensuring that the organization’s activities stay 
within its purposes – this is the legal principle of 
intra vires – acting within one’s powers. It would 
be a breach of the Standard of Care for a Board 
to permit an organization to carry out activities 
that were ultra vires – outside the organization’s 
powers. For example, an organization 
incorporated with a purpose of providing food 
relief to the impoverished cannot undertake 
activities related to the welfare of animals.

In order to meet the Standard of Care, the Board 
is responsible for ensuring that the activities the 
organization conducts are within the organization’s 
purposes, and, if the organization wishes to conduct 
activities that it is not authorized to do, to take the 
necessary steps to ensure that the organization’s 
purposes are amended.

The issue that then arises is whether the Board is 
responsible for an organizational plan to achieve 
(or to attempt to achieve) a particular outcome. 
While there is no legislative obligation for a 
society to have a formal strategic plan, having 
a plan for the organization provides assistance 
to a court in any evaluation of whether a Board 
has met the Standard of Care in any particular 
situation. While a formal strategic plan is not 
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required, the Directors do need to establish an 
evidentiary foundation for the discharge of their 
fiduciary duties in terms of the direction and 
focus of the organization.

2.	 Protect and Steward Assets
The most significant legal and fiduciary 
responsibility of the Board is the stewardship of 
the organization’s financial and other resources. 
It would be a breach of the Standard of Care if 
the Board did not supervise the organization’s 
financial health.

Generally speaking in order to meet the 
Standard of Care the Board must annually 
approve a budget for the organization, and 
must periodically (at least quarterly) monitor 
the organization’s financial progress against 
its budget. The Board must understand the 
organization’s cash position. The Board must 
confirm that all source deductions for its 

employees are paid to the Canada Revenue 
Agency. The Board must approve, and monitor 
compliance with, policies and procedures to 
manage financial and operational risks. If the 
organization is of sufficient size and complexity 
such that not auditing would be a breach of the 
Standard of Care, the Board would need to have 
an annual audit performed by an independent 
professional accountant. 

3.	 Legislative Compliance
The Board must approve, and monitor compliance 
with, organizational policies and procedures for 
meeting all legal and regulatory requirements. 

4.	 Select, Support and Evaluate the 
Senior Executive

If the organization has employees, the Board 
must select, support and regularly evaluate its 
senior executive.

Standard of Care

Core Legal  
Responsibilities

1
Compliance with 

Organization’s 
Purposes

4
Select, Support  

and Evaluate  
the Senior 
Executive

2
Protect and  

Steward Assets

3
Legislative 

Compliance
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investment policy (with assistance) within which 
the professional advisor must invest the assets 
of the organization, regularly confirm that the 
investments are within the policy, and regularly 
review the performance of the investments and 
the advisor. The obligation of the Board is to 
do its best to thoughtfully engage a qualified 
professional, to receive the advice of such 
professional, and to rely on it if the Board thinks 
it appropriate. It is the process of selection, 
and the monitoring of the advisor by which the 
Board meets the Standard of Care; the Board 
thereafter is entitled to rely on the professional 
advice of its advisor with respect to the selection 
of investments. In this example, it would be 
inaccurate to say that the Board has delegated 
the entirety of its investment responsibilities 
to the advisor – it has delegated certain tasks 
(investment selection being one) but has retained 
sufficient oversight to meet the Standard of Care. 

Thus an organization that wishes to delegate 
decision-making must ensure that its Directors 
are fully engaged and are not simply “rubber 
stamping” a decision made by others as full 
engagement with, and an understanding of the 
consequences of, decisions has risk management 
implications for the Board. The Board cannot 
accept a decision in these core responsibilities 
made by others without the application of its own 
risk assessment.

For example, if an organization which provides 
educational programs exclusively for adults 
functions under a distributed decision-making 
model such that decisions made regarding 

Considering and Managing 
Delegation of Decisions	
Fundamentally this means from a legal 
perspective that in order for directors to meet 
the Standard of Care, there are certain core 
responsibilities of the Board that cannot be 
entirely delegated to others. There is, however, 
no question that organizations can investigate 
those core responsibilities to determine the 
manner in which, and up to what point, the 
Board can involve, or embed, others in the 
organization’s decision-making processes.

It is important to note that notwithstanding 
our view that more inclusive decision-making 
processes can be implemented by a Board, a 
Board will not meet the Standard of Care if it 
attempts to delegate the entirety of its core 
responsibilities and liabilities by such processes. 

It is also important to understand that the 
Directors, being fiduciaries, are responsible 
for the ultimate decision on these core 
responsibilities, even if the decision to be made 
is not within the Directors’ expertise. The 
legal expectation is that Directors will inform 
themselves – with the assistance of professionals, 
or other advisors – but the decision is made by 
the Directors. For example, if an organization has 
assets that need to be invested, the Standard of 
Care does not require the Directors to make each 
and every investment decision. It is expected that 
the Directors will thoughtfully consider engaging 
a professional advisor, conduct a process by 
which such an advisor is engaged, develop an 

WHAT DOES THIS MEAN?
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the nature of the programs to be offered 
are delegated by the Board to a working 
group comprised of certain employees of the 
organization, residents of the local area in which 
the programs are offered and participants in 
the programs, and that working group decides 
that it would be appropriate for programs to 
be offered to children, this is not a decision that 
could be undertaken exclusively by the working 
group without coming back to the Board. This 
is so because the legal complexities and risk of 
providing programs to children is substantially 
greater than providing programs to adults and 
would need consideration regarding additional 
insurance requirements, the allocation of funding 
to the program, whether the organization’s 
purposes allow for the provision of programs to 
children, the need for participation waivers to be 
signed by parents, and the like. 

It is vital that the Board understand that while 
it can diffuse decision-making throughout the 
organization, the Board must ultimately ensure 
that it can meet the Standard of Care by providing 
its thoughtful approval in core areas to meet 
its fiduciary requirements and to control the 
liability risk to the Directors. In the core areas set 
out in this section, the Board must exercise its 
independent judgment and cannot simply accept 
the decisions of others without evaluation. 

In that vein, and given the constraints noted 
above, those organizations which wish to 

construct a more diffuse decision-making process 
must accept that no matter the process, the 
Board must still be involved, and, for good or for 
ill, must be the final sign-off on the Board’s core 
responsibilities. 

Due consideration must also be given to the 
manner in which decision-making is delegated, 
and how distributed decisions are recorded in 
the books and records of the organization, if 
decisions are not being made at a Board meeting 
at which minutes are taken.
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Of all the duties of the Directors, the obligation 
to protect and steward the assets of the 
organization is likely the most crucial from a 
legal perspective. It is necessary for the Board to 
approve the organization’s budget, as that sets 
the envelope within which all personnel with 
delegated authority must operate. Any alterations 
to the budget envelope during the course of the 
fiscal year must be approved by the Board.

It is incumbent on the Board to understand 
the manner in which the budget is developed, 
including the key factors that result in the 
organization’s revenue and the key drivers of the 
organization’s expenditures, but the Directors are 
not themselves required to develop and assemble 
the underlying information. 

It is also required that the Board regularly review 
the financial position of the organization on a 
variety of important metrics as established by 
the organization (and to meet the requirements 
for financial reporting to regulators), as well 
as ensuring that the financial performance of 
the organization is within its budget. If the 
budget is being exceeded for either revenue or 
expenditures, the Board needs to understand 
why that is so and to ensure that the organization 
undertakes a course correction if necessary.

So, given the above, what financial oversight 
matters can be delegated?  Certainly the 
development of the budget and the key metrics, 
as well as the creation of policies and procedures 
by which others can assist the Board in meeting 
its financial oversight obligation. It is important 
to note that the function of a budget is, in effect, 

DISTRIBUTED DECISION-MAKING

While distributed, or collaborative, decision-
making from a technical legal perspective is a 
delegation, or an advisory function, with good 
will and intentionality, a Board can build a more 
collaborative, “distributed” form of decision-
making.

We propose the following steps:

1.	 Determine the areas of decision-
making on which the organization 
wishes to collaborate or distribute 
more broadly;

2.	 Map the proposed universe of 
contributors to decision-making;

3.	 Develop the decision-making model 
and the policies and procedures to 
implement the proposed model, and 
to appropriately record decisions; 
and

4.	 Periodically evaluate and adjust the 
decision-making model.

We anticipate that many organizations already 
apply these steps/principles in certain areas of 
their decision-making whether intentionally 
or otherwise and certainly delegation of the 
organization’s mission and program development 
to those with the requisite expertise and lived 
experience is an obvious area of delegation, to 
be subjected only to the Board’s oversight to 
ensure that the programming is within the law, 
within the organization’s purposes, within the 
organization’s budget envelope, and within the 
organization’s established risk parameters.
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WHERE TO GO FROM HERE?

a delegation. The budget sets the boundaries 
within which the organization – employees and 
volunteers – must operate.

With respect to the selection of an 
organization’s senior executive, this individual 
has an employment relationship which carries 
considerable legal responsibilities on the part 
of both the executive and the Board. The 
senior executive reports to the Board and the 
ideal relationship between the executive and 
the Board is one of openness, confidence and 
support for the executive in their duties and 
efforts to achieve the organization’s purposes. 
Certainly in terms of the hiring process, a 
Board can consult with others with respect to 
the development of the job description and it 
can involve individuals other than Directors in 
the evaluation of candidates. Once hired, it is 
certainly open to the Board to involve others 
with respect to performance evaluations of the 
senior executive. That said, any decision to hire, 
or terminate the employment of, the senior 
executive is a responsibility that the Board, to 
meet the Standard of Care, cannot delegate.

The key theme of this Discussion Paper is 
that it is possible for all Boards to distribute 
decision-making in their organizations and to 
involve external stakeholders if that would 
best serve the organization and those who 
benefit from its programs. 

Boards simply need to understand the 
basic minimum functions that cannot be 
delegated and to develop processes to create 
a decision-making system within which the 
desired contributions can be achieved and 
documented.
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Humanity Financial Management is a Chartered 
Professional Accounting (CPA) firm dedicated 
to supporting Canadian nation builders 
and movement makers in social sector 
organizations, social purpose businesses, and 
Indigenous communities and organizations. 
The Humanitarians on our team work with our 
client partners to shift the balance of power 
through finance in advance of our shared 
goals; to transform this land into the most 
environmentally, socially, and economically 
equitable place on earth.

Our goal is to expand the financial capacity of 
the organizations we work with by providing 
part-time, virtual controllership and CFO services. 
We also provide financial systems consulting for 
financial transaction management, bookkeeping 
and accounting, budgeting and financial 
reporting, and financial governance.

ABOUT HUMANITY FINANCIAL 
MANAGEMENT


